
 

 
 

 
 

 

 

 

Brussels, 24 September 2026  

TO: the Permanent Representatives of the Member States to the European Union 

 

Digital Omnibus - Proposed Article 88bis to GDPR exposes students’ 

data to Big Tech exploitation 

 

Dear Attachés, 

We, the European Trade Union Committee for Education (ETUCE), the Organising Bureau of European 

School Student Unions (OBESSU), the European School Heads Association (ESHA), representing the voice 

of 4.9 million teachers and education workers, millions of students, 130,000 school leaders and 40 national 

school leadership associations, are writing to express our serious concerns regarding the proposed Article 

88bis of the GDPR, currently under discussion in the context of the Digital Omnibus proposal and expected 

to be tabled at the COREPER meeting on 25 September, as reflected in the leaked text reported in the 

media. 

Our organisations support the responsible use of digital technologies and artificial intelligence in 

education. AI systems can offer important opportunities for teaching and learning, but their successful 

deployment depends on maintaining the trust of learners, parents, education staff and educational 

institutions. The education sector processes significant amounts of personal data relating to students, 

teachers, school leaders, and other education staff. Given the particular role of education in society and 

the vulnerability of many data subjects involved, any changes to the GDPR must preserve a high level of 

protection, transparency and legal certainty. 

In this context, we oppose the proposed language of Article 88bis that explicitly recognises legitimate 

interest as a legal basis for the processing of personal data for the development and operation of AI 

systems and models. This proposal would substantially broaden the circumstances under which 

students’ and education staff data can be processed in connection with the development and operation 

of AI systems and models without their consent. 

We also note that the current proposal removed the explicit safeguards such as the respect of data 

minimisation, enhanced transparency to data subjects and unconditional right to object to the processing 

of their personal data that were present in the EU Commission's proposal 

While the exception for children under Article 6.1(f) remains formally untouched, it is not 

sufficient to protect all learners in education. Indeed, the general legitimate-interest balancing 

test in Article 6.1(f) does not include education-specific safeguards and does not provide a 

harmonised coverage since interpretation of GDPR varies across Member States leading to 

differences in compliance, interpretation, and oversight. Besides, the proposed Digital Omnibus 
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does not address the lack of clarity about what exactly constitutes "legitimate interest" or "public 

interest”. By recognising a broad legitimate interest for AI development and operation, the 

proposed Article 88bis risks creating a legislative presumption that such processing is of 

significant societal value, thereby tilting the balance systematically against students and 

education staff, rather than limiting such processing to cases where it is strictly necessary and 

subject to robust safeguards. 

In practice, the proposed Article 88bis would represent a green light to companies, including Big Tech, 

mainly based in the US and China, to exploit students’ data for the development of AI systems driven 

by commercial interests. By removing the above-mentioned safeguards, the proposal would leave 

students and education staff  at the mercy of powerful for-profit technology companies, allowing their 

personal data to be used and monetised for purposes that go far beyond education . In an education 

context, where child protection, safety and students’ rights must be prioritised above all else, this would 

constitute a serious violation of those rights. 

For the education sector, trust is an essential condition for the successful adoption of AI. Learners, parents, 

education workers and institutions need certain guarantees that educational data will be used only for 

clearly defined purposes and subject to appropriate safeguards. This is particularly important where data 

concern children and young people or where participation in digital systems is not genuinely optional. 

We therefore urge Member States to reject the proposed Article 88bis amendment and to ensure that 

any provision relating to AI and personal data processing in education: 

• does not create a broad or blanket authorisation for the processing of students and education 

staff data for the development or operation of AI systems; 
• preserves meaningful safeguards, including data minimisation, transparency, accountability and 

an effective right to object; 
• protects the rights and interests of students, education workers, parents and educational 

institutions; 
• maintains public trust in the use of AI in education by ensuring that educational data are used 

only for clearly defined and legitimate purposes; 
• remains fully consistent with the fundamental rights framework on which European data 

protection law is based. 

As organisations committed to supporting innovation that serves the public interest and respects 

fundamental rights, we stand ready to contribute constructively to discussions on how AI can be deployed 

in education in a manner that is trustworthy, human-centred and beneficial for all. 

Yours sincerely, 

Jelmer Evers, ETUCE Director       
Board of OBESSU  
Petra Van Haren, ESHA Director 


